In response to Mr. Dickey's arguments that allowances should be
made for his behavior because the woman involved was his common law wife,
respondent states that following this to its logical conclusion, had
management "shrugged the matter off", and had Mr, Dickey proceeded to
continue his assualt on Ms. Yoder, respondent would have exposed itself
to liability, compensation, and grievances by Ms. Yoder.

Respondent maintains that the circumstances of this case shows no
animus toward Mr. Dickey.  In support of this claim, the respondent
points to the fact that when Mr. Dickey and Ms. Yoder wanted to work the
same shift, the company accommodated them to the extent possible (Tr. 194).
When he brought safety items to the attention of management in the
preparation plant, the conditions were quickly remedied (Tr. 90-91),
He was -not given a particularly onerous job (Tr, 598), and admits that
his problem with Ms. Yoder began outside the work environment (Tr. 95).
In response to Mr. Dickey's assertion that Mr. Douglas Held agitated
the situation because he tried to physically separate him and Ms, Yoder,
respondent maintains that this was done to prevent Ms. Yoder from suffering
injuries, and that Mr. Held was obviously not out to get Mr. Dickey for
he made every effort to solve the problem short of discharge,

Finally, respondent maintains that the one person who Mr. Dickey
accuses of being out to get him, Sam Pulice, was obviously not capable
of carrying out his threats to discharge him during the two years he
worked underground.  Aside from the question of establishing a motive
for Mr. Pulice to arrange the firing of an employee who no longer worked
for him and therefore was not causing him any trouble, respondent points
to the fact that the Incident of September 18, 1981, occurred when Mr. Pulice
was not at work and that the original decision to suspend Mr. Dickey with
intent to discharge was made so quickly that Mr. Pulice could not have
had any input.  Respondent maintains that Mr. DickeyTs attempts to forge
a chain of circumstantial evidence to bridge the gap between his problems
with Mr, Pulice underground and his termination at the preparation plant
must fail, and he has failed to carry his burden of proof in establishing
that he suffered disparate treatment or that his firing was motivated
by protected activities.

Findings and Conclusions
Mr. Dickey's safety complaints

It is clear that Mr. Dickey has an absolute right to make safety
complaints about mine conditions which he believes present a hazard to
his health or well-being, and that under the Act these complaints are
protected activities which may not be the motivation by mine management
in any adverse personnel action against him.  Sec, ex rel. Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786 (October 1980), rev'd on other
grounds sub nom. Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d
Clr. 1981), and Sec, ex rel. Roblnette v. United Castle Coal Co., 3 FMSHRC
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